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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service has revised the qualified retirement plan 
determination letter program. These changes, as described in Announcement 
2011-82 and incorporated into Revenue Procedure 2012-6, set forth the 
procedures for issuing determination letters on the qualified status of pension, 
profit sharing, stock bonus, annuity and employee stock ownership plans. The 
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changes include the elimination of elective demonstration features and 
limitations on determination letter applications for pre-approved plans, which 
the IRS anticipates will increase the determination letter program efficiency.  

 
The Internal Revenue Service (“IRS”) has revised the procedures by which qualified 
employee retirement plans may seek reliance from the IRS regarding the plan’s 
compliance with the requirements of the Internal Revenue Code (“Code”).  Revenue 
Procedure 2012-6 sets forth the revised determination letter procedures that were 
described in Announcement 2011-82.  Under the prior rules, employers could elect to 
expand the scope of the determination letter applications by completing Schedule Q, 
“Elective Determination Requests,” and submitting additional data to demonstrate 
compliance with coverage and nondiscrimination requirements of the Code.  In addition, 
employers who had adopted a pre-approved Master & Prototype (“M&P”) or Volume 
Submitter (“VS”) plan could apply for individual determination letters on Form 5307, 
“Application for Determination for Adopters of Master and Prototype or Volume 
Submitter Plans.”        

  

Elimination of Schedule Q  

  

The optional Schedule Q elective demonstration features for coverage and 
nondiscrimination have been eliminated for applications filed on or after (1) February 1, 
2012, in the case of plans under the 5-year remedial amendment cycle, and (2) May 1, 
2012, in the case of terminating plans and plans under a 6-year remedial amendment 
cycle.  The IRS will continue to consider whether a plan’s benefit or contribution formula 
satisfies the requirements of a nondiscriminatory design-based safe harbor and to 
determine whether the plan’s terms satisfy Code §§401(k) and 401(m), as applicable.  The 
reason for the elimination is based on the IRS conclusion that determination letters issued 
with regard to coverage and nondiscrimination were of limited value.  In Announcement 
2011-82, the IRS explained that because reliance based on these elective demonstrations 
was limited to the facts and circumstances at the time of the application, subsequent 
testing was still required.  This limitation, along with the additional time required to 
prepare and review the elective demonstrations, reduced the value of the elective 
demonstration feature. 
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Because the IRS will no longer consider whether the plan satisfies the requirements of 
Code §§401(a)(4), 401(a)(26) or 410(b), the Schedule Q and demonstrations related to 
coverage and nondiscrimination should no longer be filed with any determination letter 
application, including an application for a terminating plan filed on Form 5310, 
“Application for Determination Letter for Terminating Plan,” after the effective date of the 
new procedures.  In addition, an employer filing a determination letter application should 
no longer complete line 13 of Form 5300, “Application for Determination for Employee 
Benefit Plan,” line 11 of Form 5307, or lines 13 or 14e of Form 5310, regarding coverage 
data and nondiscrimination for applications, and Column A of Form 8717, “User Fee for 
Employee Plan Determination, Opinion and Advisory Letter Request,” which lists the user 
fees for applications with coverage and nondiscrimination demonstrations.  The IRS has 
indicated that these forms will be revised to reflect these changes.   

  

Form 5307 Limitations 

  

Beginning May 1, 2012, determination letter applications may only be filed on Form 5307 
by adopters of VS plans that modify the terms of the pre-approved specimen plan.  
However, the modifications must not be so extensive as to cause the plan to be treated as 
an individually designed plan.  As a result, after May 1, 2012, adopters of VS plans that 
have not been modified and adopters of M&P plans may no longer file determination 
letter applications on Form 5307.  The IRS expects to revise the language of the opinion 
and advisory letters issued with respect to M&P and VS plans to clarify when these letters 
are equivalent to individual determination letters. 

  

Form 5300 Applications for M&P and VS Plans 

  

In certain circumstances, an application for a determination letter for an M&P or VS plan 
must be made on a Form 5300.  Two new circumstances requiring the use of Form 5300 
have been added by Revenue Procedure 2012-6.  First, an application for a determination 
letter for an M&P plan must be filed on a Form 5300 if the employer has added language 
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to the pre-approved M&P plan to satisfy the requirements for Code §§415 and 416 
because of required aggregation of plans.  Second, an application for a determination letter 
for a pre-approved pension plan with a normal retirement age earlier than age 62 must be 
filed on Form 5300.  These additional circumstances are effective May 1, 2012. 

  

An employer will now be able to obtain an individual determination letter as a pre-
approved plan adopter by filing Form 5300 under any of the following five 
circumstances:  (1) the application also requests a determination regarding affiliated 
service group or leased employee status or partial plan termination; (2) the plan is a 
multiple employer plan; (3) a determination letter is required by the IRS (e.g., in 
connection with a request for a funding waiver); (4) the employer has added language to 
an M&P plan to satisfy the requirements of Code §§415 and 416 because of the required 
aggregation of plans; or (5) the plan is a pension plan with a normal retirement age earlier 
than age 62.  Generally, an application on Form 5300 would require the plan to be restated 
for changes in qualification requirements included in the Cumulative List in effect when 
the application is filed.  However, in each of these circumstances, the plan will be 
reviewed on the basis of the Cumulative List that was considered in issuing the opinion or 
advisory letter for the plan.  The employer should identify one or more of the five reasons 
in the cover letter to the Form 5300 submission and should include a copy of the opinion 
or advisory letter issued with respect to the M&P or VS plan with the application. 

  

Any AALU member who wishes to view this bulletin online can log onto the AALU 
website at http://www.aalu.org/ and enter the Member Portal with your last name and 
birth date and select Current Washington Report. If you have questions, please email 
Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
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AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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